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ment would run roughshod over the states.”
Federalist No. 39 focused on the limited
powers of the federal government and the
continuing sovereignty of the states:
Each State, in ratifying the Constitution,
is considered as a sovereign body, inde-
pendent of all others, and only to be
bound by its own voluntary act. In this
relation, then, the new Constitution
will, if established, be a FEDERAL, and
not a NATIONAL constitution. . . .
[Tlhe proposed government cannot
be deemed a NATIONAL one; since its
jurisdiction extends to certain enumer-
ated objects only, and leaves to the
several States a residuary and inviolable
sovereignty over all other objects. It is
true that in controversies relating to
the boundary between the two jurisdic-
tions, the tribunal which is ultimately
to decide, is to be established under the
general government. . . . Some such
tribunal is clearly essential to prevent
an appeal to the sword and a dissolution
of the compact . . . .%

Federalist No. 39 maintained that there
must be some arbiter to resolve disputes
among the states and that this limited
sacrifice of state sovereignty was preferable
to resolution by “the sword and a dissolu-
tion of the compact.” Equally noteworthy
is the distinction drawn between a national
and federal government, the former indic-
ative of a boundless overarching power, the
latter representing a government of limited
enumerated powers.

While the Federalist Papers emphasized
that the states retained their sovereignty,
the authors stressed that some limits on
state sovereignty were essential for the
welfare of the American people:

[T}, in a word, the Union be essential to
the happiness of the people of America,
is it not preposterous, to urge as an
objection to a government, without
which the objects of the Union cannot
be attained, that such a government
may derogate from the importance

of the governments of the individ-

ual States? Was, then, the American
Revolution effected, was the American
Confederacy formed, was the precious
blood of thousands spilt, and the hard-
earned substance of millions lavished,

not that the people of America should-
enjoy peace, liberty, and safety, but that
the government of the individual States,
that particular municipal establish-
ments, might enjoy a certain extent

of power, and be arrayed with certain
dignities and attributes of sovereignty?
We have heard of the impious doctrine
in the Old World, that the people

were made for kings, not kings for

the people. Is the same doctrine to be
revived in the New, in another shape
that the solid happiness of the people is
to be sacrificed to the views of political
institutions of a different form?*°

There was fervent opposition to the
federalism built into the Constitution.
Robert Yates and John Lansing, New
York’s delegates to the Constitutional
Convention, wrote to New York Governor
George Clinton on Dec. 21, 1787, that,
in addition to lacking authority to
consider the idea of a new government,
a central authority would also oppress
faraway citizens:

[Wle entertained an opinion that a
general government, however guarded
by declarations of rights, or cautionary
provisions, must unavoidably, in a short
time, be productive of the destruction
of the civil liberty of such citizens who
could be effectually coerced by it, by
reason of the extensive territory of the
United States, the dispersed situation
of its inhabitants, and the insuperable
difficulty of controlling or counteract-
ing the views of a set of men (however
unconstitutional and oppressive their
acts might be) possessed of all the
powers of government, and who, from
their remoteness from their constit-
uents, and necessary permanency of
office, could not be supposed to be
uniformly actuated by an attention to

their welfare and happiness . . . .>!

They were also concerned that “the
expense of supporting” the new government
“would become intolerably burdensome”
and that many citizens would be “necessar-
ily . . . unknown” to the national representa-
tives given the size of the new country.>

The antifederalists were well aware that
the stakes were high:

VOL. 101 NO. 1

If the constitution, offered to your
acceptance, be a wise one, calculated

to preserve the invaluable blessings

of liberty, to secure the inestimable
rights of mankind, and promote human
happiness, then, if you accept it, you
will lay a lasting foundation of happi-
ness for millions yet unborn; genera-
tions to come will rise up and call you
blessed. . . . But if, on the other hand,
this form of government contains prin-
ciples that will lead to the subversion
of liberty — if it tends to establish a
despotism, or, what is worse, a tyrannic
aristocracy; then, if you adopt it, this
only remaining asylum for liberty will
be shut up, and posterity will execrate
your memory.*

Many antifederalists, fearful of a power-
ful central government, demanded a Bill
of Rights, which, in 1791, became the first
ten amendments to the Constitution.

The Ninth Amendment states: “The
enumeration in the Constitution, of certain
rights, shall not be construed to deny or
disparage others retained by the people.”
Writing in 1833, Justice Joseph Story
noted that the Ninth Amendment “was
manifestly introduced to prevent any
petverse, or ingenious misapplication of
the well known maxim, that an affirmation
in particular cases implies a negation in
all others . . . .”? The Tenth Amendment
reads: “The powers not delegated to the
United States by the Constitution, nor
prohibited by it to the States, are reserved
to the States respectively, or to the people.”
The Tenth Amendment made explicit that
“what is not conferred, is withheld, and
belongs to the state authorities, if invested
by their constitutions of government
respectively in them; and if not so invested,
it is retained BY THE PEOPLE, as a part
of their residuary sovereignty.”>

On June 21, 1788, the ninth state,
New Hampshire, ratified the Constitution,
and it became effective.?® According to
one scholarly view, federalism was “the
greatest of American contributions to the
art of government.”* Alexis de Tocqueville
celebrated this singular achievement:
“This Constitution . . . rests upon a novel
theory, which may be considered as a great
invention in modern political science . . . .
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